



Inquiring into Adultery and Other Wicked Deeds: 
Episcopal Justice in Tenth- and Early Eleventh-century Italy

Abstract: This article suggests that Italian bishops often had recourse to spiritual penalties to exercise their coercive authority over serious offences during the tenth and early eleventh centuries.  Tracing the history of episcopal jurisdiction over serious offences from the ninth century, where it was supported by the Carolingian rulers, into the post-Carolingian world of the tenth and early eleventh centuries, it argues for continuity between the earlier and later periods.  It thus revises the widely accepted view that episcopal interest in the use of such penalties only re-emerged in the period after the Gregorian reform as a consequence of the political marginalisation of bishops created by the emergence of the communes.  
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I
Arnulf of Milan describes how in 1008 Bishop Olderic of Asti and his brother, the Marquis Manfred, walked barefoot to the patronal church of San Ambrogio in Milan from three miles outside the city, the bishop carrying a book, the marquis a dog. Before the doors of San Ambrogio they ‘confessed their guilt most devotedly’ to Archbishop Arnulf of Milan. Bishop Odelric then placed the symbols of his office – his staff and ring – on the altar, but later took them up again with the permission of the Archbishop. The marquis donated gold to the church which was made into a cross. The two brothers then processed, still barefoot, through the city to the cathedral and there ‘were received in peace by the archbishop, clergy and the entire people’. Their actions constituted the settlement of a dispute which had begun perhaps three years earlier, upon Odelric’s appointment to the see of Asti by the German King, and later Emperor, Henry II on his first expedition into Italy; Odelric seems to have been chosen because of his brother’s support for Henry’s claim to the Italian crown. But Archbishop Arnulf, who was upset at not having been consulted over the appointment, objected to Odelric’s promotion to the episcopate on the grounds that his predecessor, Bishop Peter, was still alive, having been expelled from his see by Henry II for supporting his rival for the Italian crown, Arduin of Ivrea. Odelric appealed to Rome and his consecration went ahead with the pope’s sanction, despite having been forbidden by the archbishop. In the face of such contumacy, and in order to get Odelric to recognise his authority as metropolitan, Archbishop Arnulf excommunicated Odelric and his brother at a synod held in Milan in 1008. He then led an army with his suffragan bishops which successfully besieged Odelric in his see at Asti. As a consequence both men came before the archbishop later that year to make peace ‘to his satisfaction’.​[1]​ 
Carrying a dog to denote a nobleman’s humility and submission is well-attested in east Frankish accounts of dispute settlement where it is often referred to as ‘harmiscara’.​[2]​ On this occasion this punishment was explicitly combined with the liturgical rite for the reconciliation of excommunicants. Barefoot, as repentant excommunicants, the bishop and his brother came before the archbishop at the doors of the church; this was the place specified in liturgical rites where the bishop should meet repentant sinners who sought reconciliation from their sentence of excommunication.​[3]​ The bishop and his brother then made their confession; liturgical rites for the reconciliation of excommunicants emphasised that those seeking reconciliation should acknowledge and confess their sin.​[4]​ The liturgical rite came together with the secular one to allow both men to demonstrate their public atonement, submission to, and reconciliation with the archbishop. This case thus highlights the way in which one member of the Italian episcopate, Archbishop Arnulf, managed easily to combine the demands of secular with ecclesiastical lordship when it came to asserting his authority in a way which was normative for the period.
 Studies of dispute settlement in tenth- and eleventh-century west and east Frankia have shown the influence which ecclesiastical penance had on secular rituals of supplication.​[5]​ Modern political and legal historians of Italy in the same period have, however, largely focussed on the secular aspects of the lordship of the bishops of the regnum Italiae, leaving its spiritual aspects to the historians of canon law. ​[6]​  Yet, as we shall see, episcopal justice played just as important a part in the political culture of this period as it did in later centuries. The relative neglect of episcopal spiritual jurisdiction has its roots in both tenth-century political developments within the kingdom of Italy and in the more general approaches taken by scholars to the history of jurisdiction in this period. The tenth-century regnum Italiae witnessed the bishops’ consolidation of their political authority over both their civites and surrounding territoria as part of a wider localisation of power.​[7]​ The wealth of documentation means that scholars’ attention has been focussed on their temporal responsibilities as secular lords and public judges. The history of bishops’ spiritual jurisdiction in the pre-Gregorian period in Italy has been largely, although not wholly, ignored.​[8]​ Wilfried Hartmann’s work on Carolingian church law and the forms and structures of episcopal justice has demonstrated the important role Italian bishops played as guarantors of justice and morals in the chaotic years around 900 AD but does not investigate far beyond the initial decades of the tenth century, whilst the picture of episcopal spiritual jurisdiction found in Franςois Bougard’s excellent survey of the evidence for justice from the regnum Italiae in the ninth to eleventh century remains shadowy at best.​[9]​ 
Bishops only reappear as spiritual judges in the current historiography upon their retreat from public jurisdiction in the late eleventh century. The emphasis of eleventh-century clerical reformers on the separation and purity of the clergy coincided with the emergence of the communes and the bishops’ loss of public authority.​[10]​ Increasing self-consciousness about clerical status and bishops’ retreat from their role as civic leaders coincided with the importance Pope Gregory VII himself attached to the spiritual weapons of excommunication and interdict, and a more general revival of spiritual justice in the course of the twelfth century with the growth of canon law.​[11]​ Thus the bishops of Florence increasingly resorted to excommunication in the first half of the thirteenth century in the face of growing opposition from the emerging rural communes to their attempts to increase the income which they derived from their property and lordships in the contado; rents and dues had been commuted into inflation-resistant annual grain payments and an episcopal representative, the podestà, appointed to ensure the bishop’s tenants fulfilled their dues under the new terms. These met with resistance. In 1207, for example, the community of San Lorenzo di Borgo acted collectively and appointed notaries to challenge Bishop John of Velletri’s attempts to impose his authority; the bishop responded by having the notaries excommunicated.  The dispute rumbled on for another thirty-two years; in 1232, for instance, the leaders of the commune refused to accept the authority of the episcopal podestà, whereupon they were excommunicated by the bishop.  In 1237 Bishop Ardingo excommunicated the men of the community of San Casciano Val di Pesa as part of an ongoing dispute over their refusal to pay the census.​[12]​ Further south the bishops of Arezzo repeatedly used excommunication as a weapon in their campaign to regain temporal jurisdiction over of the city of Cortona in the course of the thirteenth century.​[13]​ This narrative, which regards the use of these often ineffectual spiritual weapons in defence of territorial lordship as a symptom of the bishops’ retreat from the public authority they enjoyed in their heyday in the tenth and eleventh centuries still prevails, despite Chris Wickham’s research which suggests that rural communes did not acquire their rights from bishops, but rather that episcopal and communal rights developed alongside each other. But whilst there is evidence, in the communal oaths recorded from the early twelfth century onwards, that rural communes took responsibility for most offences from at least this time, major crimes – homicide, bloodshed, perjury, adultery, treason – remained reserved to the episcopal iura.​[14]​
 Episcopal jurisdiction over such criminal offences had deep roots. Peace and justice were a constant of medieval politics, as was the ideal of co-operation between secular and ecclesiastical authorities, and importance was attached throughout the early medieval kingdoms to bishops’ spiritual jurisdiction over certain offences.​[15]​ The Carolingian rulers actively promoted co-operation between the count and bishop as secular and ecclesiastical judge respectively. They also supported episcopal responsibility for major criminal acts such as homicide, adultery, incest and rape, that is those cases which offended the wider community.​[16]​ However, the importance the Carolingian rulers attached to the elimination of moral impurity from the Frankish kingdoms, and to co-operation between bishop and missus, disappears in current portraits of the post-Carolingian kingdoms; the tenth century is generally portrayed as one where bishops and kings failed to act together to enforce the public peace and punish flagrant crimes. Instead public authority became fragmented and localised.​[17]​  Episcopal sees thus became one of several sites of judicial authority within a locality.  Records of landownership dominate the documentary record, and thus studies of disputes, and consideration of questions about the extent of the episcopal takeover of public authority. In other words, the spiritual aspects of episcopal jurisdiction between the late ninth and early twelfth centuries currently are not part of the more general picture of political culture at this time. 
The neglect of episcopal spiritual jurisdiction in the historiography of post-Carolingian Italy is also due to the prevailing scholarly narrative for the emergence of public criminal law in the Middle Ages which incorporates criminal law into the ‘story’ of ‘state formation’, and thus views the revival of public criminal law as a consequence of the emergence of the bureaucratic state in the twelfth century.​[18]​ The conclusion that public criminal law did not exist earlier has its roots in two features of early medieval law.  First, the laws of this period allowed guilty parties to make composition in cases of serious crimes such as homicide or attacks resulting in permanent injury, that is to pay a fine to the victims or their families in lieu of other punishment.  Second, early medieval law codes often blended ecclesiastical with secular law, and sometimes even included penitential sentences for offences, highlighting the lack of separation between civil and criminal, as well as royal and ecclesiastical, law. It is generally thought that this separation was only reintroduced with the revival of the study of Roman law in the late eleventh and twelfth centuries,​[19]​ although  recent work by Lotte Kéry has emphasised the role played by church law in the emergence of public criminal law; whilst she surveys the evidence for the period before the twelfth century, her research focuses on the great early canonists from Gratian onwards.​[20]​ 
Yet to see the emergence of episcopal spiritual powers in the twelfth and thirteenth centuries as a reaction to secular powerlessness and to the post-Gregorian world of the formal separation of the clergy from laity is to miss the point. As the case of Bishop Odelric’s submission to Archbishop Arnulf shows, bishops had not neglected to deploy the spiritual aspects of their jurisdiction in the pre-Gregorian world when, theoretically, they had greater secular authority. This essay will therefore investigate further this aspect of the political culture of the bishops of Italy in the tenth and eleventh centuries. Building on the work of Bougard and Hartmann it will consider the nature of the evidence for the exercise of episcopal spiritual jurisdiction in the years between the collapse of the Carolingian empire in the late ninth century and the beginnings of the papal reform movement in the mid-eleventh century, that is the long tenth century. The next part establishes the legacy of written law and legal practice which the tenth-century bishops inherited from their Carolingian predecessors, and the influence which it had on their own aspirational and reformist writings.  The final section investigates how far attempts were made to translate these aspirations into practice through a review of some of the canon law collections and penitentials which were composed for, and circulated within, the episcopal courts of Italy in the tenth and early eleventh centuries.   
II
The Carolingian rulers of the ninth century envisaged a world in which local secular and ecclesiastical lords shared jurisdiction over criminal offences.  This division of responsibility failed to mirror completely later medieval divisions between offences such as adultery and incest, which lay in the spiritual sphere, and those criminal acts such as homicide which came under secular jurisdiction.  The need fo co-operation between royal and ecclesiastical justice was embodied in the Frankish concept rule as a ministerium and promulgated in Carolingian legislation throughout the ninth century.​[21]​  In 802, for example, Charlemagne issued a capitulary in which he enjoined bishops, abbots, abbesses and counts to ‘agree the law together’, working together for charity and peace; ​[22]​ counts were given criminal jurisdiction over the regions they administered to detect and punish thieves, brigands, killers, adulterers, magicians, enchanters, diviners, and all sacrilegious persons,​[23]​ whilst certain offences, that is fratricide and the shameful offence (scelus) of incest, were reserved to the bishop to devise a suitable penance.​[24]​  The last two represented particularly scandalous and transgressive offences, perhaps explaining why  responsibility for their emendment was given to the bishop, rather than as with normal serious crimes, being the responsibility of the count.  In a capitulary issued in Italy in 846, the Emperor Lothar widened the bishops’ remit to include many other offences; he set out his wish 
‘that the bishops should each in his own diocese diligently examine and assiduously investigate whoever has been caught in public shameful acts (publicis flagitiis), that is those guilty of incest, adultery, ravishing nuns, or who have accepted them in marriage, those guilty of homicide, sacrilege, of taking or plundering the property of another; and this should be examined solicitously throughout our whole kingdom, so that, anyone found to have done such things, should be placed under public penance or, if they do not wish this, they should be separated from the church, until they are corrected (corrigantur) from their shameful deeds (flagitiis).The same thing should be done about those who are known to have been in the clergy and afterwards to have allowed their hair to grow out.’​[25]​
It seems, however, as if there was no consistency in the division of responsibilities for four years later, in 850, the synod of Pavia seemingly restricted the offences under episcopal jurisdiction, decreeing that acts of rape and abduction, obdurate clerical womanisers, and non-payment of tithes should all be punished through the imposition of the spiritual weapon of excommunication.​[26]​ A year later, however, in 851, the capitula issued after a joint meeting at Meersen of the three rulers of the Carolingian regna, Lothar, Louis and Charles the Bald, made clear that someone guilty of a capital or public crime (crimen) should not evade his punishment by moving to another realm, but ‘be keenly and diligently sought out, lest he find a place to stay and hide in the kingdom of another of us and infect the faithful people of our God and of us with his sickness.’ The three rulers should thus co-operate to ensure that ‘through the ministers of the res publica’ the offender should be compelled to return to his bishop and receive due penance for whatever public crimen he may have committed, or if he has already received it, then let him carry it out according to the law.​[27]​  In this decree the three rulers followed their grandfather who, in 802, had enjoined the bishops, abbots, abbesses and counts to ‘agree the law together’, working for charity and peace.  The need for co-operation between royal officers and the episcopate was essential for the spiritual health of the Frankish faithful.  Despite the consistency of such ideals, it is worth noting that neither the language used to describe those offences which fell under the bishop’s jurisdiction – scelera, flagitia, crimina – nor the types of offence assigned to the episcopal remit are wholly consistent across these texts.​[28]​  Such variation suggests that precisely what constituted a spiritual offence was not yet consistently understood;  to talk of episcopal criminal jurisdiction for this period is therefore anachronistic.  Despite such inconsistencies, however, the overall aspirations of declared law remained constant.  
The extent to which the high ambitions of royal declarations were realised is clear from the evidence of the placita ( public court hearings and the texts which record them).​[29]​ One ongoing case from the early ninth century demonstrates the overlap of responsibilities resulting from the close collaboration of royal officials and bishops in what appears to be a wholly ecclesiastical affair, the trial of a priest for misconduct.  In July 803 a placitum was held in the episcopal palace at Lucca.​[30]​ Presided over by James, bishop of Lucca, with the clergy from ‘his holy church’, including Agripandus, the archdeacon, and eleven priests, as well as Frotpaldus, the gastaldius, and Arochis, vuassus domini regis, the court met to hear the case of Alpulus, presbiter of the church of St Justus, which had been referred to them by King Pippin.​[31]​ The issue before the court was whether Alpulus could continue to hold the church from which he had been dismissed by a previous bishop of Lucca, John, for abducting a nun, Gumperga, from her monastery in the neighbouring diocese of Pisa: Bishop John had sentenced him to become a monk in the community at Gurgona.​[32]​ Various clerics who remembered Bishop John well were questioned, and were all unanimous in remembering the sentence imposed on Alpulus on that occasion. Therefore, following the orders of ‘our lord king and in accordance with the canonical authority concerning those who are presumed to have been degraded from holy orders, “if any priest or deacon is excommunicated by episcopal judgement if he should be presumed to have performed any actions belonging to the ministry he will be damned”’, Alpulus was therefore excommunicated, and judgement given that he should again be removed from his church.​[33]​ But ten years later, in 813, Alpulus appeared before yet another placitum, held by the bishop of Lucca, and attended by Adalard, the imperial missus, accused of singing mass in his church, despite having been excommunicated. On this occasion the judgement of the earlier court was consulted, quoted, testified to by witnesses, and Alpulus was once again excommunicated and told that he should not sing mass, nor presume to do any works pertaining to his ministry.​[34]​ Paradoxically Alpulus’s case exemplifies both the inefficiency and the sophistication of justice in the Carolingian regnum Italiae.  Although Alpulus was condemned on three occasions, and deposed from his sacerdotal office, successive bishops of Lucca were unable to remove him from his church where he seemingly remained in office for over a decade. The involvement of the bishops of both Pisa and Lucca, the presence of a royal vuassus, the gastaldius, and the imperial missus, all point to an affair of considerable local importance, and the 803 placitum was held in response to royal intervention, suggesting some sort of appeal. The presence of royal officers on both that occasion and again in 813 testifies to the reality which lay behind the ideal of kingship as a ministerium.
It was an ideal which continued to resonate into the late ninth and tenth centuries. In 891 Guy of Spoleto was crowned emperor and issued a capitulary; in a blatant bid for acceptance of his legitimacy, the first chapter envisaged the continuation of the Carolingian ideal, with ‘bishops and counts united together in their sees and counties for the peace and salvation of the inhabitants in all their works’ to prevent plunder, abduction and incest.​[35]​ The author of the episcopal Capitularia Casinensia, composed in southern Italy c. 900, was also anxious to maintain the bishop’s jurisdiction over his clergy which suggests it was being challenged: any cleric or priest who was in dispute with another cleric should go to the archpriest or bishop with his case, and not to a layman. If he did otherwise, he should be excommunicated.​[36]​ Two years earlier, at a council held in Rome by Pope John IX (898-900), the assembled clergy had sought to preserve their authority over those cases which fell under the bishop’s spiritual jurisdiction. The final canon of the council lamented the fact that ‘a pernicious custom had grown up’ whereby the people guilty of those sins which normally pertain to the bishop, namely adultery, were going instead to the public judge (judex publicus), and making a monetary redemption for their crime, before persisting in their sin, saying that the matter does not belong to the bishop as it had already been dealt with through public examination and redeemed. The council therefore decreed that:
‘the bishops of each town in their own diocese should have the free power to inquire into adultery and wicked deeds (scelera), to punish and to judge, following what the canons decree, without being impeded by anyone.’​[37]​
Whilst the clergy assembled in Rome intended to make their judgements in accordance with canon law, they seem to be repeating the injunction of Lothar’s 846 capitulary to the bishops to examine and investigate ‘public shameful acts (flagitia)’ including not only sexual sins but homicide and plunder.​[38]​ There are, however, no direct linguistic parallels between the two: the Roman council in 898 instead referred to such acts as scelera.  Both words, however, carry with them a sense of offending the public weal: scelera are possibly more associated with pollution, whilst flagitium perhaps carries with it more of a sense of shame.​[39]​ The Roman clergy, like the Carolingian ruling elite of half a century before, envisaged a world in which bishops had responsibility for severe and public crimes, and put an emphasis on sexual misdeeds.​[40]​ 
It is important, however, to put the 898 canon in its political context. The council was called in the wake of the backlash which followed Pope Stephen VI’s gruesome 897 synod at which the corpse of Pope Formosus (891-6) was exhumed, tried, and condemned. The immediate background to this trial was Formosus’s support for the east Frankish king Arnulf’s expeditions into Italy in 894 and 895-6; in this he was opposed by Stephen VI, who had the support of Lambert of Spoleto, Arnulf’s rival as emperor. At the trial it was agreed that Formosus had not been a legitimate pope, because he was already bishop of another see, that his measures and acts should be annulled, and his ordinations declared invalid.​[41]​ Pope John IX (898-900) was anxious to reunite and restore the church in the wake of the schism which ripped through the clerical community of Rome and the Lazio, and the 898 council was crucial to his efforts: there many of those who had taken part in previous year’s synod against Formosus were absolved, and the orders of those ordained by Formosus declared valid: this latter point was particularly important because John IX had himself been ordained by Formosus.  It was agreed that future papal elections should be held under the supervision of imperial representatives, and that Lambert of Spoleto was the legitimate emperor, rather than the other challenger, Berengar of Friuli. This reminder of the bishop’s responsibility for scelera is therefore part of a deliberate return to the rule of proper and uncorrupted church law in the wake of a contentious synod. This provision was enacted in a very specific context for a particular community: the clergy of Rome and the Lazio. Its portrait of the collapse of co-operation between public and ecclesiastical justice is part of its authors’ bid for legitimate authority, just as Guy of Spoleto’s vision of continuing co-operation was seven years earlier in 891.
The promotion in the final decades of the ninth century of Carolingian ideals of episcopal responsibility for both sexual sins and other serious offences reflects the uncertainties of that period; nevertheless it also suggests the continued currency of these ideas.  The evidence for their survival in the next century is more problematic because neither tenth-century rulers nor bishops recorded their councils nor issued laws or capitularies to nearly the same extent as their Carolingian predecessors.  On the episcopal side, however,  the writings of two bishops of north Italian sees, Rather of Verona and Atto of Vercelli, point to the survival of Carolingian ideas about episcopal regulation over both sexual and other serious crimes.
The relations of Rather, some-time bishop of Verona, with his local clergy and lay nobility were somewhat acrimonious, and his writings suggest the continuing breakdown in lay respect for episcopal spiritual jurisdiction reported by the Roman clergy in 898.  As with that example, however, Rather’s complaints should not be taken at face value, but rather must be placed within their specific political contexts.  Rather complained in the Praeloquia (c. 935-7) that
‘Nowhere are there councils of the Church, nowhere synods and conventions; ecclesiastical law neither approves nor reproves, accuses or excuses, defends or opposes anything, but everything is commanded, executed and allowed by secular might, power and decision, justly or unjustly; I too am evidence of this condition in that I was not condemned by my fellow-bishops but sent into exile by lay authorities.’​[42]​
The sting lies in that last sentence, for the passage comes from the start of a letter addressed to archbishops Wido of Lyons and Sobbo of Vienne in which Rather complains of his unjust ejection from the see of Verona and seeks support for his case. Rather had been imprisoned by King Hugh of Italy (926-47) for the support he showed to Arnold duke of Bavaria’s invasion of Italy in 934.​[43]​ He included the letter in his Praeloquia, a work he composed on the duties of Christ’s athletes, from king to servant, in a section on the moral duties of bishops, in which he attacked his colleagues for their immorality. Restored to his see in 946, Rather lost it again in 948, in circumstances he recounted later in a letter to Pope Agapetus II. The local count of Verona, Milo, stirred up all the clergy, nobles, farmers and serfs against him, so that when he held a synod, the archdeacon and all the clergy walked out and left him alone in the church.​[44]​ He later accused his rival for the see, Count Milo’s nephew, of causing perjury to be overlooked, and anathemas, that is the most extreme sentence for excommunication, despised.​[45]​ Milo’s actions had led to Rather’s failure to perform his episcopal duties and exercise his jurisdiction over offences. Rather’s troubles continued. Writing to his diocesan clergy in 965, after he was restored to the see a third time by Otto I in 961, he complained that the local opposition, led by his rival for the see again prevented him from exercising his episcopal jurisdiction. He had dared not summon any of the laity to a synod about adultery or perjury or any sin at all (flagitium) because he had dared not discipline the clergy for their sinful behaviour, principally clerical marriage, as the laity would rightly accuse the clergy of hypocrisy. Nevertheless, he had, echoing the inquisitorial procedure set out at Pavia in 850 and by, as we shall see, Bishop Atto in 940, instructed his archpriest, archdeacon and cathedral canons to visit the parishes and report back to him all the matters which needed to be corrected amongst both the laity and the local clergy.​[46]​  The whole process ground to a halt, however,  and never progressed to an examination of the morals of the local communities. In 967 Rather turned his attention again to the behaviour of his clergy.  Returning from the imperial-papal synod held at Ravenna he summoned a council of his diocesan clergy to report on it, but the cathedral clergy prevented some others from coming, whilst others refused to give up their wives. He then ordered that these sinful clergy be arrested and make satisfaction by paying for work on the church of the Blessed Virgin Mary but they did not attend, and the count, one Nanno, issued a ban forbidding them to come to the council. Certain of the laity, charged with various unspecified crimes (scelera), refused to attend as well, and Rather sent out officers to arrest them and compel them to make satisfaction by paying for work on the church. As a campaign it was singularly unsuccessful. Indeed it ended with Rather’s exile. One of the charges made against him was that he sent proctors to arrest the clergy who did not answer his summons.​[47]​ In his self-portrait Rather presented himself as a conscientious bishop who was only too aware of his own failure to live up to the ideals of his office. His voluminous testimony demonstrates the breakdown which could, and did, occur between bishop and secular authority in a locality and which inevitably affected a bishop’s spiritual as well as temporal authority. But he also testifies to the fact that the ideals of episcopal jurisdiction over clerical and lay flagitia and scelera were maintained, even if they were not successfully implemented.
Writing in the north-western see of Vercelli, one of Rather’s contemporaries, Bishop Atto (924-61) also attests to the continuation of these ideals.  In the  capitulary he composed for his diocesan clergy c. 940 he set out those areas over which he expected to be able to exercise his spiritual jurisdiction; these included not only specifically clerical offences but also ones pertaining especially to the laity.​[48]​ He thus spelled out the behaviour he expected of his clergy: those married clergy who refused to reform and those who were persistently drunk were to be excommunicated; those who persisted in celebrating the New Year with pagan rites and in their belief in magic and sorcery were declared anathema.​[49]​ Those members of the laity who persisted in usury were to be excommunicated.​[50]​ He envisaged an elaborate system for the investigation of unspecified criminal faults and the administration of penance in terms which echo, but do not duplicate, the earlier provisions of Pavia (850) and Rome (898):
‘A priest should not impose rules of penance without respect of person or case; the times of penance or of reconciliation he should leave to the bishop’s decision. Just as a priest should not reconcile a penitent without consulting the bishop (unless by the bishop’s permission) so rather priests who are ordained among the people should take care lest their parishioners fall into criminal faults (in criminalia ... delicta). If this should happen they should make careful inquiry, both from the parishioners themselves and from all their neighbours, about how the events occurred, and should not delay writing this down. They should be zealous in encouraging them often to have recourse to the satisfaction of peace and penance. The senior priest of that congregation – or whoever is more learned after him – should come together with them bringing what he has written. If the penitents defer appearing, the priest should be at the chief seat of the bishop on Ash Wednesday, together with what he has written and should produce this for his bishop to consider what he should do. If the penitents appear he should once more give an account of the rules which are imposed on them as penance, and should show the greatest concern for them, to know their behaviour as well as possible. If he perceives that anyone is bowed down by his penance, so that there is some expectation of danger from increased weakness, or if infirmity weighs heavily on anyone, the priest should return to his bishop so that remedies may be granted to the bishop through his agency. If the bishop is not present, he should refer the matter in the meantime to the cardinal priests of the chief see. On Maundy Thursday, the day of reconciliation, he himself should return to give a most complete account of what each has done; and again similarly on the Wednesday after the octave of Pentecost he should make haste to appear together with them so that he should learn and write down what has been imposed on them.’​[51]​
It is, of course, impossible to know whether this elaborate system was put into practice. Atto, makes no reference in his capitula to collaborating with secular authority to coerce and punish criminals. This omission is not, in itself, particularly surprising, for episcopal capitula from ninth-century Frankia, unlike their royal counterparts, are similarly reticient about referring to secular powers.​[52]​   But as a reform-minded bishop interested in pastoral issues Atto clearly  viewed the investigation of criminal faults as part of the duties of both a bishop and his clergy.
The aspirational literature therefore suggests the continuing projection of Carolingian ideals of episcopal regulation over scelera, flagitia and crimina against a backdrop of disintegrating episcopal authority. The negative portrayal is, however, part of the rhetoric of power composed by individual authorities to meet particular circumstances. It is almost impossible to look beyond these prescriptions and investigate the episcopate’s jurisdiction over these offences in practice. Glimpses of their activity in this regard are rare and mostly confined to the clergy. Atto of Vercelli, for example, wrote to the priest Ambrose that priests should be excommunicated unless they gave up their wives.​[53]​ More interestingly secular rulers were still portrayed as working with bishops to enforce church law: Otto I in a grant to the bishop of Volterra ordered that if the priests did not ‘follow canonical obedience’, and failed to render tithes to the baptismal church, and treated the orders of the synod with contempt, they should be excommunicated by the bishop from the Church and received by no one.​[54]​ In doing so he was following earlier precedents: both the synod of Pavia (850) and Lambert in an imperial capitulary of 898 had enjoined excommunication as punishment for non-payment of tithe.​[55]​
The evidence from papal documents is richer but also more problematic. The possibility of one of their members being called to the bishop’s synod or excommunicated was something from which the monastic communities sought papal immunity.​[56]​ Letters show the popes were willing to use penance and excommunication as penalties, not only in cases of sexual sin, but also of disobedience of their authority and homicide. The register of John VIII (873-82) is filled with references to penance and excommunication. He excommunicated Lambert, count of Spoleto and his brother-in-law, Adalbert of Tuscany, for their attacks on papal territory.​[57]​ He threatened with excommunication the clergy and people of the church of Valva if they did not support the man he regarded as legitimate bishop.​[58]​ He initially praised Athanasius, who took control of the episcopate and dukedom of Naples in 878 through a coup in which he blinded his brother, for his zeal against the scandala which had beset the city, but later excommunicated him for his involvement with the Saracens.​[59]​ John VIII’s fondness for excommunication was also articulated at the papal synod held at Ravenna in March 877 where it was enjoined as a punishment for sacrilege, abduction, rape, for those who having committed homicide or arson refuse to make public satisfaction, and robbers who having been admonished twice to amend their ways refuse to do so.​[60]​ The same synod enacted legislation to deter communication with excommunicants on pain of their own excommunication, repeating Pope Leo I’s dictum that ‘those with whom we cannot communicate while they are living we must continue to avoid after death’. It also made provision for how excommunication sentences should be publicised both within and outside the diocese. ​[61]​  Those who sought to take away the patrimony of the Roman Church were also anathematized.​[62]​ The next year John VIII visited Provence and held a council at Troyes attended by the west Frankish bishops, led by Hincmar of Rheims, which used the pope’s request for assent to his excommunication of the Italian magnates Lambert and Adalbert and his enemies amongst the Roman clergy, including Formosus and Gregory to get him to excommunicate those who ‘wrongfully seize ecclesiastical property’.​[63]​ Whilst the pope’s problematic relationship with Lambert and Adalbert obviously provides an important context for both these councils, their wider remits suggests excommunication was viewed by the pope and bishops as an important coercive weapon in defence of their own authority, but also as a punishment for serious offences of homicide and arson, rape and abduction.
It is impossible to know whether the papal correspondence of the tenth century, had it survived, would have related a similar picture of an active papal spiritual jurisdiction, although there are some hints that the popes continued to use their spiritual powers in this way. In April 999 Pope Gregory V, in council with the Emperor Otto III, imposed a penance on Arduin of Ivrea for his murder of Bishop Peter of Vercelli in 997.​[64]​ The council awarded Arduin the penance which would have been given to him if had confessed secretly: he should put down his arms, eat no meat, kiss no man nor woman, wear no linen clothes, never remain more than two nights in one place unless he was sick, and not take communion until his deathbed. Alternatively he could become a monk. His property, and that of his accomplices, was granted to the church of Vercelli. Arduin’s later career, as rival king of Italy to Otto III’s successor, Henry II, make it clear that he did not perform his prescribed penance for life, if at all. This case was a cause célèbre; it is not, unfortunately, evidence for the sort of routine spiritual justice envisaged by Pope Sergius IV in a grant he made to the abbot Nonantola in 1011 concerning the rights of the canonical community in the church of St Michael’s, in which he granted jurisdiction over all ‘criminal’ faults to the archipresbiter of the church.​[65]​
The evidence reviewed thus far shows an understandable preoccupation on the part of the senior clergy with clerical discipline.  Yet it is striking the extent to which ninth-century ideals of episcopal responsibility for the detection and punishment of serious crimes amongst the laity persisted into this period.  Atto of Vercelli envisaged an elaborate system by which priests investigated and reported the criminal faults of their parishioners.  These faults remain unspecified.  For Rather of Verona lay flagitia and scelera seem to comprise adultery, perjury and disobedience to episcopal authority as well as unspecified crimes.  Specific examples of the exercise of episcopal jurisdiction over criminal acts are, however,  rare.  The late ninth-century pope John VIII used it in defence of papal territory and authority, as, over a century later,  did Pope Gregory V, when he excommunicated Arduin of Ivrea for the murder of Bishop Peter of Vercelli, and as Archbishop Arnulf of Milan did when he excommunicated Bishop Odelric and Marquis Manfred for the usurpation of the see of Asti without his consent.  In part this lacuna may be because many of the references to bishops’ spiritual jurisdiction, and especially to their recourse to excommunication, in the post-Carolingian west and east Frankish kingdom are found in letter collections and narrative sources; the relative absence of such sources for the Italian kingdom and principalities may explain the apparent bias in favour of the papacy.  In order to investigate further the extent to which attempts were made by Italian bishops in the post-Carolingian period to realise their aspirations to maintain jurisdiction over criminal acts it is worth considering the evidence of canon law and penitential collections; these are both genres which have, somewhat surprisingly, not yet been integrated very well into the history of episcopal jurisdiction in this period.  
III
The following brief review of this evidence will suggest that churchmen in post-Carolingian Italy maintained an active and pragmatic interest in ecclesiastical jurisdiction over serious crimes.  The collections of canon law which proliferated in tenth- and eleventh-century Italy set out the bishops’ authority, together with detailed guidance as to how it should be exercised.​[66]​ More detailed advice was found in the penitentials, more pastoral texts which often combined liturgical rites for the administering of penance with lists of sins and their appropriate penitential tariff – a specified period of fasting, pilgrimage, or excommunication from the eucharist for a specific period. 
Complex problems of date, provenance and possible audience face any scholar who wishes to use this material.  Canon law collections were seemingly intended for use in law cases which came before the bishop either in his court or the diocesan synod, as reference works for advice and as teaching aids for the education of the clergy, whilst penitentials were more pastoral in purpose, intended for use by local priests in the delivery of pastoral care. In practices there was a good deal of overlap and ambiguity between the two genres: collections like the early eleventh-century south Italian Collection in V Books made extensive use of penitential material.​[67]​  As a consequence the purpose and audience of penitentials has been a matter for debate in recent years: were they compiled for use by local priests, or rather, as Franz Kerff argued, to support the bishop in the conduct of his synodal inquisitions?​[68]​ The problem is that whilst the text often suggests a pastoral purpose, the codicological evidence, especially that from the tenth and eleventh centuries, suggests that penitentials were being copied with other legal texts, suggesting a more firmly juridical context.​[69]​ Recent work on both the texts and codicology of east Frankish and central Italian penitentials material from the tenth and eleventh centuries has emphasised the importance of a third context, that such texts were primarily intended for the education and training of the clergy.​[70]​ It is therefore worth investigating the Italian material in more detail.
That the Italian episcopate and clergy of the tenth and eleventh centuries were extremely interested in both canon law and penitentials is well known.  Bishops Atto of Vercelli and Rather of Verona both envisaged penitentials being used by their clergy. Atto enjoined his diocesan clergy that they should know both Scripture and the canons, as together these formed a sound foundation for their work as both teachers and preachers, together with the rules of discipline.​[71]​ At the Lenten diocesan synod in 966 Rather advised his clergy to encourage the practice of annual Lenten confession amongst the laity, to make sure they administered penance according to what was written in the penitential, and to include a penitential amongst the books they should own.​[72]​ Penance, penitentials and a knowledge of canon law were all part of the normal work which these two bishops expected from their local clergy. For them the audience for penitentials within Italy was obvious: the bishop, his clergy, and, indirectly, the laity whose lives were to be regulated according to them. But in his address Rather was quoting verbatim from an earlier text, the Admonitio synodalis, which was itself compiled mainly from Carolingian conciliar collections, proceedings and episcopal capitula, whilst Atto took his text ultimately from the IV Council of Toledo (633) via an intermediary.​[73]​ Both men were projecting an ideal of pastoral care, supported by canon law and penitentials, derived from their ninth-century reforming predecessors.
The manuscript evidence, however, suggests that Italian bishops in both the north and the south invested time and effort in the compilation and copying of such texts. Unlike their Frankish contemporaries, for whom the hey-day of copying and composing penitentials lay in the eighth and ninth centuries, the Italian clergy of the late tenth, eleventh and early twelfth centuries showed a marked interest in penitentials, copying older ones and composing new ones.​[74]​ The slowdown in both the composition and copying of penitentials within the Frankish heartlands may in part be a reflection of their substantial Carolingian legacy; tenth-century churchmen in these areas had little need to copy penitentials as they already had them in their libraries. Central and southern Italy, where the majority of the new penitentials (and canon law collections) come from, by contrast had suffered severe depredations in Saracen raids and internal wars in the late ninth and early tenth centuries, and thus churches and monasteries in these areas sought to replenish their libraries.​[75]​ The revival of interest in penitentials in post-Carolingian Italy mirrors that in late Anglo-Saxon England.​[76]​ Whilst English interest has been linked to the tenth-century reformers, the reasons for Italian activity in this area are only beginning to be understood, thanks to the work of both Roger Reynolds and Adriaan Gaastra, whose research on the central and south Italian penitentials has illuminated this material in all sorts of ways.​[77]​
One canon law collection, the Collectio Anselmo Dedicata, suggests a concern with the mechanics of episcopal jurisdiction amongst a north Italian audience at the beginning of the tenth century.​[78]​ It was composed in northern Italy, perhaps at Vercelli, in the late ninth century and the manuscript evidence demonstrates that it circulated in northern Italy in the first half of the tenth century before crossing the Alps into southern Germany at the turn of the tenth century.​[79]​ Research on the collection has mostly focussed on the use the compiler made not only of Gregory the Great and Roman law, but especially of Pseudo-Isidore, large parts of which he introduced into canon law.​[80]​ But the Collectio’s popularity probably owes more to its systematic organisation, for it is divided into twelve books.  It focuses on clerical life and clerical authority. Placed between one on the responsibilities of bishops and one on those of priests and deacons, book III deals with how a synod, an important adjunct to episcopal authority, should be celebrated, how people should be called to the synod, on accusers and accusations, witnesses and testimonies, the smoothing away of injustice, of judges and ecclesiastical or secular judgements.​[81]​ The compiler of the Collectio envisaged episcopal authority ranging across the spiritual and the secular, the lay and the clerical; this seems also to be how it was interpreted by Atto of Vercelli who drew on Book III as a source for one chapter of his episcopal capitula in which he enjoined priests to hold annual synods to correct the ecclesiastical mores of their flocks.​[82]​  The Collectio also included material on a range of other diverse matters – the primacy of the Roman see and other metropolitans, the life of the secular and regular clergy, the duties of the laity, the faith, baptism, church buildings, preaching, gifts, tithes, feast days, heretics, schismatics, Jews and pagans – but it did not include penance as an explicit category. North Italian bishops had to turn elsewhere, to the penitentials recorded in both reference collections and pastoral handbooks, for more detailed regulations. The Collectio was more concerned to endorse their spiritual authority.
The compilers of the south Italian canon law collections were more pragmatic. The early tenth-century Collection in Nine Books, seems to have also been targeted at an episcopal audience: its first two books are dedicated to the celebration of councils, its eighth and ninth book to the use of penance and judgement of penitents.​[83]​ This collection of some 1300 capitula survives in a single Beneventan manuscript from the mid-eleventh century (Vatican City, Biblioteca Apostolica Vaticana, MS Vat. Lat. 1349) although as its most recent sources date from the early tenth century it has been dated to c. 920-c. 930.​[84]​ Adriaan Gaastra’s detailed study of the sources for Book IX suggests the compilers composed new canons, albeit ones grounded in earlier traditions, as well as copying one from earlier penitentials.​[85]​ They altered texts to fit new cases in a way which suggests ‘a lively interest’ in penitential law. Gaastra also argues that book IX was probably intended not so much as a reference work but rather as a pedagogic text to teach priests how to use the canons when giving penitential sentence; the text explicitly allows considerable discretion to the priest, and provides guidance on how to reconcile the conflicts in the canons.​[86]​ Whilst there is a distinct monastic bias in terms of scriptoria and provenance for this collection, as is also the case for  the other south Italian penitential and canonistic material, this bias need not preclude a pastoral and episcopal audience for these texts.​[87]​ The north Italian material, by contrast, shows a stronger bias towards the episcopate.​[88]​ Collections from both regions share a pragmatic concern with the administration of ecclesiastical law but the large size of these collections – it is sometimes less true of their derivatives – suggests they were almost certainly intended as reference texts or, perhaps, teaching aids.​[89]​ 
Turning very briefly to the evidence of the penitentials, many seem to have been copied into codices which were compiled as reference works rather than for use in the field. Thus the ninth-century pontifical of Halitgar was copied, together with a collection of extracts on penance from the church fathers, including Gregory the Great, Isidore, Augustine and John Chrysostom, into a codex compiled in northern Italy, almost certainly at Bobbio, in the second half of the tenth century, now Berlin, Staatsbibliothek, Cod. Hamilton 290.​[90]​  The early eleventh-century south Italian codex, now London, British Library, Additional 16413, is usually described as an episcopal handbook: it contains a diverse range of penitential, canonical and liturgical materials, including texts on the ordination to the ministry, and the seven grades of the ecclesiastical ministry (both of particular concern to the episcopate), an ordo missae, and a sermon on penance, as well as its own collection of canon law, drawn from penitential and other sources.​[91]​ The London codex has not been attributed to a specific see; it was written in Beneventan script, which is usually associated with Montecassino and the monasteries of the surrounding area. It is, however, not beyond the bounds of probability that these monasteries provided collections for use by bishops in southern Italy.​[92]​ Other manuscripts can be linked more directly to an episcopal or at least a cathedral context.  Thus a late eleventh-century pontifical from Arezzo includes a rite for the giving of penance followed by a penitential (largely derived from Burchard of Worms), together with a list of items in the cathedral treasury.​[93]​ 
Other penitentials survive in a more pastoral context and are evidence of attempts being made to provide local priests with the materials needed for the detection and regulation of serious sins along the lines envisaged by Bishops Atto and Rather.  One Roman book, now Biblioteca Apostolica Vaticana, Archivio S. Pietro H.58, is a complex codex of some 150 folios, written s. xex/s. xiin; it includes the rites for the cura animarum, an ordo missae, a martyrology, two passions, a computus, a homily, canon law, and two penitentials, one of which is peculiar to this manuscript.​[94]​  The contents of this handbook taken as a whole echo the list of those books a priest should own prescribed in the ninth-century sermon, the Admonitio synodalis, which Rather cited in its entirety in his address to his clergy in 966.​[95]​ These parallels taken together with the importance awarded to the liturgy for pastoral care, and the absence of pontifical rites suggest this codex was composed as a handbook for clergy to deliver pastoral care, including, as we shall see, the detection of serious crime, at lower level than that of the bishop.  Two examples from northern Italy point to a similar attempt to provide local priests with guidance for the detection of offences including more serious crimes.  The north Italian codex, Verona, Biblioteca Capitolare, LXIII (s.xmed - 2), is essentially a collection of canonical materials, including the ninth-century episcopal capitulary of Gherbald of Liège as well as excerpts from the church fathers and both canonical and penitential materials, including extracts from both Halitgar and the 'Bede-Egbert double penitential'; it contains nothing of specific interest to a bishop, and has therefore been classified as a handbook for parish priests.​[96]​   Rome, Biblioteca Vallicelliana, Cod. B. 58 is now a medium-sized codex of several penitentials written in different Italian hands but it is by no means clear that it is a medieval compilation. The text of an ordo for giving penance which is peculiar to northern Italy was written on a quire at the end of the codex in an eleventh-century hand and followed by a collection of penitential canons concerning the specific offence of homicide. ​[97]​ The practical administration of penance was perhaps of interest to the copier of this quire as a portable libellus for the priest to take out to aid him in his pastoral ministry, but equally it could be intended as a guide for a particular occasion or as guidance on a particular issue. These last three examples were, as we have seen, part of a wider concern with educating and training local priests; they thus represent evidence of attempts by contemporaries of  Bishop Rather and Atto to enact the aspirations voiced in those men’s writings for the regulation of serious offences.
Turning from the codicology to the evidence of the penitential texts themselves, the bias of the evidence suggests a preoccupation with serious sins such as murder  amongst their copyists and composers.​[98]​  The compilers of earlier medieval penitentials had been preoccupied with policing conversion to Christianity, and therefore included, alongside material on homicide, incest and sexual sins, questions about diet, pagan superstition and sorcery.​[99]​   This material, dealing with less important offences, has in many, but not all cases, been stripped out of the Italian collections, leaving the focus on the more serious sins.   This concern is most obvious in Vallicelliana B. 58 where the canons which follow the penitential rite deal only with homicide.    Those in Vatican, Archivio S. Pietro, H. 58, are similarly preoccupied with serious sins; they are divided into sections dealing with homicide, fornication, perjury, theft, and crimes commited throught drunkenness, followed by some miscellaneous canons.​[100]​ The Vatican collection was intended for administration to both the clergy and male and female members of the laity.  There are separate sections on the different penances for various sins of fornication committed by members of the clergy, by laymen and by women.​[101]​  A similar distinction is made in the penances suggested for different forms of homicide committed by clergy, by laymen and by women.​[102]​  Both penitential collections were thus written for an audience interested in the continued regulation of serious offences.​[103]​
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